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November 1, 2000

LYNCH, Circuit Judge. Presidential candi date Ral ph

Nader and others assert that the prohibition in the Federal
El ection Canpaign Act on the use of corporate noney "in
connection wth" federal elections invalidates certain Federal
El ection Comm ssion regulations governing the funding of
presidential debates. Those regulations permt corporations to
make contributions fromtheir general treasuries to qualified
nonprofit, nonpartisan organi zations staging federal candi date
debates. Suit was brought in anticipation of the debates to be
staged by the Comm ssion on Presidential Debates (CPD) before
t he Novenber 2000 Presidential Election. The district court
di sm ssed Nader’s clainms on the nerits and entered judgnent on
Sept enber 14, 2000. Nader appealed and this court granted
expedited review W hold, contrary to the FEC, that we have
Article 111 jurisdiction and, contrary to Nader, that the
plaintiffs’ facial challenge to the debate regul ations fails.



Wth the 2000 presidential debates on the horizon
Nader, nom nee of the Green Party, together w th organizations
supporting his canpaign, as well as both supportive and
unconm tted individual voters, brought this action on June 19,
2000 in the United States District Court for the District of
Massachusetts. The plaintiffs challenge as ultra vires two FEC
regulations, 11 CF.R 88 110.13 and 114.4(f), which allow
gqualified nonprofit, nonpartisan organizations to accept
corporate donations in staging presidential debates and all ow
corporations to nmake such donations. The plaintiffs claimthat
the regulations violate a provision of the Federal Election
Canpaign Act, 2 U.S.C. 88 431 et seq. , which nmakes it unl awf ul
for a corporation to make any "contribution or expenditure in
connection wth" the presidential elections. Id. 8§ 441b(a).

The Act defines "contribution or expenditure" to include "any

direct or indirect paynent . . . or gift of noney, or any
services, or anything of value . . . to any candi date, canpaign
commttee, or political party or organization." ld. 8§

441b(b) (2).
On June 29, the plaintiffs noved to prelimnarily
enjoin the FEC frominpl enenting the chall enged regul ati ons and
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requested that the district court order the FEC to enforce the
FECA' s prohibition on corporate contributions so as to prevent
corporate sponsorship of the presidential debates. The FEC
noved to dismss for lack of jurisdiction, arguing that none of
the plaintiffs could denonstrate Article Il standing and that
the plaintiffs had failed to exhaust their admnistrative
remedi es.

After hol ding oral argument on both notions on August
14, 2000, the district court on Septenber 1 denied the FEC s
notion to dismss, concluding that Nader and the Green Party had
standing to challenge the FEC s debate regul ations! and that
plaintiffs were entitled to review because the futility
exception to the exhaustion requirenent of the Admnistrative
Procedure Act applied. The court denied plaintiffs' notion for
a prelimnary injunction, however, finding no I|ikelihood of
success on the nerits, on the basis that the regul ations were

based on a reasonable interpretation of the FECA entitled to

deference under Chevron U S.A.. 1Inc. vVv. Natural Resources
Def ense Council, Inc., 467 U. S. 837 (1984).
1 The district court found that the individual voter

plaintiffs | acked standi ng.
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On Septenber 6, the district court entered final
judgnent in accordance with a stipulation of the parties, and
plaintiffs filed a notion for expedited review in this court,
which the FEC opposed. W granted plaintiffs' notion on
Sept enber 26, 2000, ordered expedited briefing, and heard oral
argunent on Cctober 5.

.

W first address the FEC s argunment that plaintiffs
have failed to exhaust their adm nistrative renedies. Like the
district court, we think the plaintiffs are not required to
petition the FEC before bringing a facial challenge to the
agency's regul ations. Because the FECA itself has no provisions
governing judicial review of FEC regulations, the judicia
revi ew procedures of the Adm nistrative Procedure Act, 5 U S. C
88 701 et seq., apply to a facial challenge to the FECA's
| mpl ementing regul ations. See Perot v. FEC, 97 F.3d 553, 560-61
(D.C. Gr. 1996); Faucher v. FEC, 743 F. Supp. 64, 68 (1990),
aff'd 928 F.2d 968 (1st Gr. 1991). The FEC has steadfastly
mai nt ai ned that these debate regulations are valid and there is

no point inrequiring plaintiffs to go through exhaustion. See



Skubel v. Fuoroli, 113 F.3d 330, 334 (2d Cr. 1997); Brown v.

Secretary of HHS, 46 F.3d 102, 113-14 (1st Gr. 1995).
(I
W next consider whether the plaintiffs have standi ng.

Standing doctrine involves a blend of constitutional

requi rements and prudential considerations.” Vall ey Forge

Christian Coll. v. Anericans United for Separation of Church and

State, Inc., 454 U S. 464, 471 (1982). The constitutional
conponent of standing stens directly from Article 1I1's
limtation of federal judicial power to deciding justiciable

cases or controversies. See Allen v. Wight, 468 U S. 737, 751

(1984) .2 To establish standing, it does not suffice for
plaintiffs to show nerely that they bring a justiciable issue
before the court; they nust show further that they have a
sufficiently personal stake in the issue. Thi s neans that
plaintiffs nmust show (1) that they have suffered or are in
danger of suffering some injury that is both concrete and
particul arized to them (2) that thisinjury is fairly traceable

to the allegedly illegal conduct of the defendant; and (3) that

2 The FEC makes no claimthat the plaintiffs have fail ed
to nmeet prudential standing requirenents.

-6-



a favorable decision will likely redress the injury. See Valley

Forge, 454 U. S. at 472; see also Vote Choice, Inc. v. D Stefano,

4 F.3d 26, 36 (1st Cr. 1993). W first determ ne whet her Nader
has standing; we then turn to the voter plaintiffs.

A.  Wet her Nader Has St andi ng

Nader argues that the FEC regulations allowng
corporate sponsorship of the presidential debates have injured
hi m by maki ng corporate contri butions avail able to his opponents
(in the form of free television exposure during the debates)
when such contributions are not available to him Consequently,
Nader has been put at a conpetitive disadvantage in the
presidential race, and as a result he has had to alter his
canpai gn strategy and spend nore on advertising in order to
compensate for this di sadvantage.

The FEC s central counterargunent is that the injuries
Nader alleges are not fairly traceable to the FEC regul ati ons
he chall enges. Nader's standing theory is m splaced, the FEC
contends: while it mght be true that Nader's exclusion fromthe
debates puts him at a conpetitive disadvantage, Nader is not
chal I engi ng his exclusion fromthe debates. As plaintiffs state
in their brief: "This is a lawsuit about the funding of

-7-



presidential debates, not a challenge to the rules governing

participation in debates." Myreover, Nader concedes that, even

if FEC regul ations did not allow corporate sponsorship of the
debates, the debates would likely be held anyway, wi th funding
comng from public sources or the nedia; and Nader nakes no
claimthat in such event he woul d have a better chance of being
invited to participate. Thus Nader has failed to show, the FEC
concludes, that there is a causal nexus between corporate
sponsorship of the debates and the injuries he alleges as his
basi s for standing.

In reply, Nader argues that there is such a causal
nexus. At the tinme that he brought this suit, Nader still stood
a chance of being invited to participate in the debates. Yet if
he were invited, he says, he would be forced to decline the
invitation due to his principled stand against accepting
corporate contributions. The consequences of this Faustian
di l emma, he argues, suffice for standing: not only did it create
the potential injury of having to cede to his opponents the
advantage of free television exposure, but it also forced him
presently to conduct his canpaign and nmake adverti sing
expendi tures on the assunption that no such exposure would be
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available to him In this sense, corporate sponsorship
threatened to exclude himfrom the debates and had a pal pabl e
and i nmedi at e i npact on his canpai gn strategy and expenditures.

In support of his position, Nader cites Vote Choice,

Inc. v. DiStefano, 4 F.3d 26, 36 (1st Cr. 1993). |In that case,
El i zabeth Leonard, a Rhode Island gubernatorial candidate,
challenged a state canpaign finance law requiring all
candi dates, at the tinme they declared their candidacies, to
choose whether to accept public funding for their canpaigns.
The | aw at issue attached certain benefits to the acceptance of
public funding, such as free air time on conmunity television
and hi gher caps on canpaign contributions. See id. at 29-30.
Leonard chose to decline public funding and thereby to forego
t he acconpanying benefits. As a result, this court held, she
had st andi ng. G ven Leonard's choice not to accept public
funding, the law put her at a potential disadvantage as to any
publicly funded opponents she mght face, forcing her to
structure her canpaign to anticipate and offset that
di sadvantage. See id. at 36-37. "In our view," we held, "such

an inpact on the strategy and conduct of an office-seeker's



political canpaign constitutes aninjury of a kind sufficient to
confer standing." 1d. at 37.

Nader argues, and the district court agreed, that his
case i s anal ogous: given Nader's choice not to accept corporate
contributions, the FECs regulations allowng corporate
sponsorship of the debates effectively bar him from
participating even if he qualifies for an invitation. He is
thus put at a potential disadvantage in the event that he is
invited and forced by his principles to decline the invitation;
and he suffers a consequent present harm in that he has been
forced to structure his canpaign to offset this potential
di sadvantage -- e.g., by spending nore on advertising than he
would if there remained a chance that he could appear in the
debat es.

Wiile the question is close, we find that Nader does

have standi ng under Vote Choice. Nader has been and conti nues

to be a significant candidate in the 2000 presidential race. At

the tinme he brought this suit,® it was a genuinely open question

3 A footnote in the concurring opinion suggests that we
m ght err in assessing Nader's standing fromthis chronol ogi cal
point of reference; it points to a Tenth Grcuit case, Powder
R ver Basin Resource Council v. Babbitt, 54 F.3d 1477 (10th G r.
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whet her he would be invited to the debates: Nader brought suit

1995), holding that a plaintiff nmust not only have standing at
the tinme he brings suit, but nust retain it throughout the
litigation. The case has rightly been criticized for ignoring
| anguage in Lujan v. Defenders of Wldlife, 504 U S. 555 (1992),
clearly indicating that standing is to be "assessed under the
facts existing when the conplaint is filed." Kl amath S skiyou
Wldlands Gr. v. Babbitt, No. CV-99-1044-ST, 2000 U S. Dist.
LEXIS 2269, at *9 (D. O. Feb. 15, 2000) (quoting Lujan, 504
US at 571, n.4). The problem with the approach taken in
Powder River is that it conflates questions of standing with
guestions of npbotness: while it is true that a plaintiff nust
have a personal interest at stake throughout the litigation of
a case, such interest is to be assessed under the rubric of
standi ng at the commencenent of the case, and under the rubric
of nootness thereafter. See. e.qg., Steger v. Franco, Inc., No.
99-2294, 2000 U.S. App. LEXIS 24818, at *7 (8th Gr. Cct. 3,
2000) ("[S]Jtanding is based on the facts as they existed at the
tinme the lawsuit was filed."); Wite v. Lee, Nos. 99-15098, 99-
15109, and 99-16033, 2000 U.S. App. LEXIS 23778, at *81 (9th
Cr. Sep. 27, 2000) (sane); Advanced Mgnt. Tech., Inc. v. FAA
211 F. 3d 633, 636 (D.C. Gr. 2000) (same); see also Gnaaltney of
Smthfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U S. 49, 69
(Scalia, J., concurring) ("Subject matter jurisdiction depends
on the state of things at the tinme of the action brought; if it
exi sted when the suit was brought, subsequent events cannot oust
the court of jurisdiction.”) (internal quotation marks and
citations omtted). "The confusion is understandable, given
[the Suprenme Court's] repeated statenents that the doctrine of
noot ness can be described as 'the doctrine of standing set in a
time frame: The requisite personal interest that nust exist at
the commencenent of the litigation (standing) mnust continue
t hroughout its existence (nobotness).'" Friends of the Earth

Inc. v. Laidlaw Envtl. Servs. (TOC). lInc., us _ , 120
S.Ct. 693, 708-09 (2000) (citations omtted). But questions of
standing and questions of nobotness are distinct, and it is
important to treat them separately. See id. at 709-10. W
address whether Nader's claimis noot bel ow.
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in June 2000; the CPD s first determ nation of whi ch candi dat es
would be invited to the debates was schedul ed for Labor Day;
within that tinme, it was certainly possible that Nader woul d be
able to neet the CPD's eligibility threshold of a fifteen-
percent showi ng of support in the national polls. Nader thus
reasonably clains that, at the tinme he brought suit, corporate
sponsorshi p of the debates | ooned as a potential stunbling bl ock
in the path of his canpaign, which forced him to nake
significant adjustnments to his canpaign strategy and use of
funds.* "[We see nothing 'inprobable' about the proposition,"
and we do not think it proper to second-guess a candidate's

reasonabl e assessnent of his own campaign. See Friends of the

Earth, Inc. v. Laidlaw Envtl. Servs. (TOCQ), Inc., _ US. :

4 The concurrence argues that Nader's injury is "overly
specul ative,"” and that our granting him standing effectively
"grants standing to any political entrant to challenge any
el ection regulation to which they mght soneday be subject.”

Infra, at ___ (enphasis added). Qur holding is nowhere near so
br oad. Nader was not nerely "any political entrant"” in the

presidential race. At the time he brought suit, he could have
pl ausi bly hoped to qualify for an invitation to the debates.
Nor did he nerely worry that "someday" corporate sponsorship of
the debates would interfere wwth his canpaign. At the tinme of
filing, invitations to the debates were scheduled to be
determned at a definite date, soon enough in the future to
affect his present canpai gn plans.
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120 S .. 693, 706 (2000) (finding standing to turn on the
reasonabl eness of plaintiffs' fear that defendant's conduct
would interfere with their activity). W simlarly granted

credence in Vote Choice to plaintiff Leonard's claimthat she

had to adjust her canpaign to account for the possibility of
facing a publicly funded opponent, even though in the end that

possibility did not materialize. Vote Choice, 4 F.3d at 37; see

also Vote Choice, Inc. v. D Stefano, 814 F. Supp 195, 204
(D.R 1. 1993). To probe any further into these situations would
require the clairvoyance of canpaign consultants or politica
pundits -- guises that nmenbers of the apolitical branch should
be especially hesitant to assune.

The FEC attenpts to distinguish Vote Choice fromthis

case on the grounds that the plaintiff in Vote Choice was
directly subject to the | aw she chall enged: the | aw specifically
required all candidates to choose whether to accept public
f undi ng. By contrast, the FEC regulations in question here
regul ate not candi dat es, but rat her debate staging
organi zations, such as the CPD, and their corporate donors.
Thus, the FEC argues, the regulations could not possibly have

put Nader to a "coerced choice," as was at issue in Vote Choice,
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see 4 F. 3d at 37, sinply because the regul ati ons do not apply to
Nader at all. In short, the argunent goes, the plaintiff's

choice in Vote Choice was coerced by |law, while Nader's choice

is wholly sel f-inposed.

The FEC s fornalistic distinction, however, does not
wi t hstand scrutiny. The FEC regul ati ons Nader chal | enges al | ow
the CPD to accept corporate funds; the CPD s acceptance of
corporate funds in turn presents Nader with a choi ce of whether
to participate in corporate-sponsored debates. Thus, but for
t he regul ati ons, Nader woul d not be coerced to nake the choi ce.
G anted, the coercion wought by the regulations is indirect,
but that makes no difference; the choice is still fairly

traceable to the regulations. Cf. Fulani v. League of Wnen

Voters, 882 F.2d 621, 628 (2d Gr. 1989) (finding candidate's
exclusion from debates traceable to governnent's refusal to
revoke League's tax-exenpt status, where "[bJut for the
governnent's refusal . . . the League, as a practical matter,

woul d have been unable to sponsor [the debates]").® Moreover,

5 Simlarly flawed is the FEC s argunent that Nader
cannot claim standing on the basis that he has been put at a
conpetitive disadvantage in the presidential race. The FEC
cites a line of Second Grcuit decisions in which conpetitive
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thisis not a case like Lujan v. Defenders of Wldlife, 504 U S.

555 (1992), where the agency is alleged to have unlawfully
regul ated a third party, and the plaintiff's standi ng depends on
an unpredi ctabl e question of whether the third party will use
its discretion under the regulation so as to harmthe plaintiff.
See id. at 562. In this case, whether the CPD will choose to
accept corporate funds to help stage the 2000 presidential
debates is not unpredictable; the CPD had al ready chosen to do

so by the tinme Nader brought suit.S®

di sadvantage in a political race has been recognized as a
possi bl e basis for standing, but only where the plaintiff has
shown "that he personally conpetes in the same arena with the
party to whomthe governnent has bestowed the assertedly ill egal
benefit." In re United States Catholic Conference, 885 F.2d
1020, 1029 (2d Gr. 1989), quoted in Fulani v. Bentsen, 35 F. 3d
49, 54 (2d CGr. 1994); see also CGottlieb v. FEC 143 F.3d 618,
620-21 (D.C. Gr. 1998); Fulani v. Brady, 935 F.2d 1324, 1327
(D.C. Cr. 1991). The FEC argues that Nader cannot cl ai m such
st andi ng, because he does not conpete in the sane arena with the
CPD, which is the party to whom the FEC has bestowed the
assertedly illegal benefit of access to corporate funding.
Again, however, such argunment unjustifiably ignores the
consequences of the FEC s action: the corporate funds that the
FEC has allowed the CPD to solicit in the end pay for free
tel evi sion exposure for the debate participants; and obvi ously
Nader conpetes in the sane arena with these ot her candi dat es.

6 The CPD announced on January 6, 2000 that Anheuser-
Busch woul d serve as one of the national financial sponsors for
its 2000 presidential debates, as well as the sole financial
sponsor of the Cctober 17 debate in St. Louis, Mssouri.
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In addition, the FEC s anal ysis of Vote Choice, as the

FEC itself suggested at oral argunment, leads to the result that
no candidate could ever challenge the FEC regulations in
guestion here, regardless of how likely he or she was to be
invited to debate. If the FECis right that only those directly
governed by the regul ati ons can chal |l enge them then only debate
stagi ng organi zati ons such as the CPD or their corporate donors
coul d ever bring challenge. But these parties are beneficiaries
of the regulations, and the regulations are permssive wth
respect to them Hence, these parties are unlikely ever to have
any incentive -- or, likewi se, standing -- to seek to invalidate
the regul ations insofar as they permt corporate sponsorship of
the debates.” In this respect, then, the regulations m ght
effectively be immune fromjudicial review W see no reason to

read Vote Choice to inply this result.?®

Annheuser-Busch reportedly paid $550,000 to underwite the
Cct ober 17 debate.

7 Rat her, such parties would I'ikely bring challenge only
i f they were excluded for sone reason fromthe benefits of being
able to receive or donate corporate funds in support of the
debat es.

8 W recognize that the nere inplication "that if [the
plaintiff has] no standing to sue, no one would have standing,
is not a reason to find standing." Valley Forge, 454 U S. at
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Finally, we reject the FEC s suggestion in its brief
that Nader's choice is self-inposed, that it "only exists
because he perceives a dil enma, not because it appears anywhere
in the regulations."” Such a viewwould raise too high a bar for
standi ng; clearly, one who chall enges a governnental action may
not be denied standing nerely because his challenge in a sense
stens from his own choosing. For exanple, if instead of
i nvol ving corporate sponsorship, this case instead involved
regul ations allowing the CPD to inpose speech restrictions on
debate participants -- e.g., arequirenment that the participants
say a word of gratitude to the CPD s underwiters -- there would
hardly be question that the debate participants would have
standing to challenge such regulations, even though their
obj ection mght stempurely froma choice of conscience. C.,

e.qg., Rust v. Sullivan, 500 U S 173 (1991) (no standing

guesti on rai sed where doctors chal | enged regul ati ons

conditioning receipt of funds on conpliance wth speech

489 (citations omtted). But that is not what is wong with the
FEC s direct regulation theory. Wat is wong with the FEC s
theory is that it permts only those directly subject to the
regul ations to bring suit, when the very persons likely to be
harnmed by the regul ations are not directly subject to them
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restrictions); Virginia v. Anerican Booksellers Ass'n, 484 U S.

383, 393 (1988) (self-censorship is harm sufficient for
st andi ng) . ® In sum the FEC regul ations Nader challenges
have caused himsufficient injury for the purposes of standing.
By allowing corporate sponsorship of the debates, the
regul ati ons threatened to force Nader to decline an invitation
to participate in the debates, and that threat affected the
conduct of his canpaign. |In light of the FECA' s concern with
ensuring that corporate funds do not underm ne the fairness of
federal elections, we find that Nader has clained sufficient
unfairness to his canpaign to establish standing. "To hold
otherwise would tend to dimnish the inport of depriving a
serious candidate for public office of the opportunity to
conpete equally for votes in an el ection,” and woul d make it too
difficult for candidates in Nader's position to challenge FEC

regul ati ons thought to i npinge on that opportunity. See Ful ani

v. Leaqgue of Wnen Voters Education Fund, 882 F.2d 621, 626

(1989).

9 W note also that Nader's choice is not wholly
i deol ogi cal ; he objects to participating in corporate-sponsored
debates not only because they offend his principles, but
because, on his view, they are illegal.
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There remai ns, however, a question of redressibility.
At the tine he brought suit, Nader coul d have been provided with
relief that would have redressed his injury -- nanely, a
judgnent in effect preventing corporate sponsorship of the
debates in time to preserve the possibility of  his
participation. Nowthat the 2000 presi dential debates are over,
such relief is no longer available. However, this subsequent
redressibility problemis one of nootness, not standing. See

Advanced Mymt. Tech., Inc. v. FAA 211 F.3d 633, 636 (D.C. Grr.

2000) (noting that "[s]tanding is assessed at the tinme the
action comences," whereas npbotness concerns whether "a
judiciable controversy existed but no | onger remains") (citing

Friends of the Earth, 120 S.C. at 709) (internal quotation

marks omtted). And the FEC conceded at oral argunent that
Nader's case is not noot. As other courts have held in simlar
cases, this sort of case qualifies for the exception to noot ness
for disputes "capable of repetition, yet evading review

corporate sponsorship of the debates is sure to be chall enged
again in future elections, yet, as here, the short I ength of the
canpai gn season wll nmake a tinely resolution difficult. See

Storer v. Brown, 415 U S. 724, 737 n.8 (1974); Fulani v. League
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of Wonen Voters Educ. Fund, 882 F.2d 621, 628 (2d Gr. 1989);

Johnson v. E.CC, 829 F.2d 157, 159 n.7 (D.C.Cr. 1987).
Hence, Nader's case is not nobot, and he has satisfied the
requi renments for standing.

B. Wet her Vot ers Have St andi ng

The voter plaintiffs assert two grounds for standing.

First, they argue that, as voters, they are harned directly by

the corruption of the political process allegedly caused by

corporate sponsorship of the debates. Second, the voters who

have decided to vote for Nader argue that, as supporters of

Nader, they suffer derivatively from any injury the FEC
regul ati ons cause him

As to the first argunent, the harmdone to the general

public by corruption of the political process is not a

sufficiently concrete, personalized injury to establish

standing. Plaintiffs cite to FEC v. Akins, 524 U S. 11 (1998),

10 Nader's interest in this case is identical to that of
his party (represented by plaintiffs Geen Party USA and the
Association of State Green Parties) and canpai gn organi zati on
(the Nader 2000 Primary Committee); together, they represent the
Nader candi dacy that has been injured by the FEC regul ati ons as
described in the precedi ng di scussion. Hence, by virtue of our
finding that Nader has standing, we also find that these
pl aintiffs have standi ng.
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for the proposition that any voting-related injury is per se
sufficiently concrete and personalized to establish standing.
But Akins does not open the door so w de. Akins held that
i ndi vidual voters had standing to chall enge the FEC s deci sion
not to subject the American Israel Public Affairs Commttee to
certain disclosure requirenents. The Court's decision did not
rest merely on the fact that the voters there had suffered a
"voting-related" injury. Rather, what was inportant was that
t he voters had been deni ed access to i nformati on that woul d have
hel ped them evaluate candidates for office, when such

i nformation was specifically required by statute to be di scl osed

to the public. See Akins, 524 U S. at 21; see al so Commbn Cause
v. FEC, 108 F.3d 413, 418 (D.C. Gr. 1997) (limting
"informational standing" under FECAto cases in which plaintiffs
are denied information that is "both useful in voting and
required by Congress to be disclosed"). In contrast, the
plaintiffs here allege no such particularized burden they wl|
suffer as a result of corporate sponsorship of the debates.
Their concern for corruption of the political process "is not

only wdely shared, but is also of an abstract and indefinite
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nature," conparable to "the comon concern for obedience to
law. " Akins, 524 U. S. at 23 (internal quotation marks omtted).

As to the argunent of Nader's supporters that they
suffer derivatively fromhis injury, again, such argunent sweeps
too broadly. Regardl ess of Nader's injury, his supporters
remain fully able to advocate for his candidacy and to cast

their votes in his favor. Conpare Buckley v. Valeo, 424 U S. 1,

94 (1976) ("[T]Jhe denial of public financing to sone
Presidential candidates is not restrictive of voters' rights .

."), and Gottlieb v. EEC, 143 F. 3d 618, 622 (D.C. Gr. 1998)

("The extra infusion of funds into the dinton canpaign did not
i npede the voters from supporting the candidate of their

choice."), with Bullock v. Carter, 405 U S. 134, 143-44 (1972)

(hol ding that expensive filing fees keeping candi dates from
appeari ng on ball ot harnmed voters by preventing themfromvoting
for the candidate of their choice). The only derivative harm
Nader's supporters can possibly assert is that their preferred
candi date now has | ess chance of being elected. Such "harm"™
however, is hardly a restriction on voters' rights and by itself
Is not alegally cognizable injury sufficient for standing. See
Cottlieb, 143 F.3d at 622 (holding that voters cannot establish
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standing solely on basis that their candidates have been
unfairly treated).
V.

Havi ng determ ned that Nader has standing, we turn to
his challenge to the validity of the debate regulations. The
i ssue before us is a narrow one: whet her the FEC debate
regul ati ons al |l owi ng corporate fundi ng of certai n debat e stagi ng
organi zations, 11 C F.R 88 110.13 and 114.4(f), violate, on
their face, the FECA The exclusion of Nader from the 2000
Presidential election debates is not at issue, nor is any
constitutional claimasserted. W review de novo the district
court's decision to uphold the regul ations, a question of |aw

Strickland v. Conmi ssioner, Miine Dept. of Hunan Services, 96

F.3d 542, 545 (1st Gr. 1996).

The parties dispute whether this case requires
deference to the admnistrative agency’'s determnation under

Chevron U.S.A. ., Inc. v. Natural Resources Defense Council., Inc.,

467 U.S. 837 (1984). Chevron governs the judicial review of
agency regul ations to ensure that they conmply with the
applicable statutory schene, and entails a two step anal ysis.
| f Congress has spoken to the precise question at issue and the
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intent of Congress is clear, that is the end of the matter. |d.
at 842. Agency regulations in accord with that unanbi guously
expressed intent are upheld; those that contravene that intent
are invalid. But if the statute is silent or anbiguous wth
respect to the precise issue, then the question becones whet her
t he agency’ s regul ati ons are based on a perm ssi bl e construction
of the statute. Id. at 843. In assessing the agency's
construction of an anbiguous provision, courts, under this
second step of Chevron, nust defer to reasonable agency
interpretation and inplenmentation of the provision. Uni t ed

States v. Haggar Apparel Co., 526 U. S. 380, 383 (1999). The FEC

is the type of agency which is entitled to such deference where

congressional intent is anbi guous. FEC v. Denocratic Senatori al

Canpai gn Conmittee, 454 U.S. 27, 37 (1981).

Several key statutory provisions of the FECA are at
| Ssue. The FECA prohibits corporations from making any
contribution or expenditure "in connection wth" any federa

election, 2 US C 8§ 441b(a), and defines "contribution or

expenditure” to include "any direct or indirect paynent . . . or
gift . . . to any candi date, canpaign commttee, or political
party or organization," id. 8§ 441b(b)(2). This general
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prohibition is subject to three exceptions, which permt
corporate funds to be wused (1) for internal corporate
comuni cations; (2) for nonpartisan registration and get-out-
t he-vot e canpai gns by a corporation directed to its stockhol ders
and executive and adm nistrative personnel and their famlies;
and (3) for the establishnent of a separate segregated fund used
for political purposes. 1d. 8 441b(b)(2)(A)-(C. In addition,
the FECA's general definition section also addresses the term

"expenditure,"” defining it to include any paynents nade "for the
pur pose of influencing any election for Federal office," id. §
431(9) (A (i), but not to include "nonpartisan activity desi gned
to encourage individuals to vote or to register to vote," id. 8
431(9)(B)(ii).

| npl ementing these statutory provisions, in 1980 the
FEC pronul gat ed debate regul ati ons to govern contributions and
expendi tures nmade i n sponsorship of candi date debates; in 1996,

It revised them Under the FEC s regul atory schene, corporate

contributions and expenditures nay be nade to defray the costs

1 No party has attri buted any significance tothe failure
to exclude this latter category from the definition of
“contribution.”
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of conducting candi date debat es where those debates are hel d by
nonparti san organi zati ons so | ong as those organi zati ons and t he
structure of the debate nmeet certain criteria. Two interrel ated
regul ations produce this result. First, Section 110.13
delineates the requirenents for debate staging organizations,
debate structure, and criteria for candi date sel ecti on necessary
to qualify for exenption fromthe contribution and expenditure
restrictions. Debat e staging organizations nust either be
nonprofit organi zati ons that "do not endorse, support, or oppose

political candidates or political parties," or broadcasters that

are "not owned or controlled by a political party, political
commttee or candidate.” 11 CF. R § 110.13(a). The candidate
debate nust include at Ileast two candidates and not be
structured "to pronote or advance one candi date over another."
11 CF.R 8 110.13(b). Finally, debate staging organizations
are required to use "pre-established objective criteria to
determ ne which candi dates nay participate in the debate" and
may not rely solely on nomnation by particular parties. 11
C.F.R 8 110.13(c). Second, Section 114.4(f) allows nonprofit
debate staging organizations to accept funds donated by

corporations to defray costs incurred in staging candidate
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debates and, on the flipside, expressly permts corporations to
make such donations to qualifed debate staging organizations.
11 CF.R 8 114.4(f). Conplenenting these sections, the FEC
regul ati ons defining the terns "contribution” and "expenditure"
as covered by the Act expressly exenpt the funds used in staging
a qualified candidate debate from the "contributions" and
"expenditures" regulated by the FECA See 11 CF.R 8
100. 7(b) (21) (not included in "contributions"); id. 8§
100.8(b)(23) (not included in "expenditures"). |In accordance
with the requirenents of the FECA, 2 US C 8§ 438(d), the
proposed regul ations, along with the FEC s anal ysis, were sent
to Congress and did not becone final wuntil Congress had
opportunity to express di sapproval . 12

Nader argues that these debate regulations permt
corporate contributions to flow to candidates in violation of
the general prohibition of Section 441b(a) and that such
contributions do not fall wthin the limted exceptions of

Section 441b(b)(2)(A)-(C; further, he rejects the FEC s

12 The Senate rejected an initial, nore restrictive
version of the debate regulations through this nechanism by
unani nous resolution. See S. Res. 236, 96th Cong. (1979).
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contention that the regul ati ons perm ssi bly construe anbiguities
in what corporate disbursenents qualify as "contributions and
expendi tures” under the Act. Nader argues the FEC s position
must be rejected for several reasons. First, Nader contends
t hat the general prohibition against corporate contributions and

expenditures in Section 441b(a) stands alone and is not at all

anbi guous. This prohibition, he says, reflects a clear
congressional intent that corporate nonies not go toward
political activities unless they fall into one of the three

narrow y drawn exceptions in Section 441b(b), none of which is
appl i cabl e to candi date debates. Hence this provision reveals
an unanbi guous congressi onal intent that corporate noni es not be
used to sponsor candi date debat es.

Second, Nader argues that when Congress enacted the
nore specific rules contained in Section 441b governing the use
of general treasury corporate funds in 1976, it narrowed the
exenption fromthe prohibition on corporate contributions so as
to permt only those "nonpartisan registration and get-out-the-
vote canpaigns" that are ained at the corporations' own
"sharehol ders and executive or admnistrative personnel and
their famlies."” 2 US.C § 441b(b)(2). Whil e Nader
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acknow edges that Section 431(9)(B)(ii) contains a nore general
exception permtting funding for "nonpartisan activity desi gned
to encourage individuals to vote or to register to vote," that
"perm ssion” cones in the form of an exenption to the FECA s
general definition of "expenditure." Nader maintains that the
enactnent of a specific provision dealing with corporate
contri butions and expendi tures and defining those terns for that
purpose renders the general definition inapposite, citing the
principle that a specific statute governs over a nore general

one. See HCSC Laundry v. United States, 450 U.S. 1, 6 (1981).

The specific exception in Section 441b(b)(2) for
"nonpartisan registration and get-out-the-vote canpaigns by a
corporation ainmed at its stockholders and executive and
adm ni strative personnel and their famlies," Nader argues,
clearly does not exenpt fundi ng of candi date debates. Moreover,
even if read in tandem with the general exenption excl uding
expenditures for "nonpartisan activity designed to encourage
individuals to vote or to register to vote" in Section
431(9)(B)(ii1), Nader maintains that the statute still contains
no anbiguity regarding the legality of expenditures for
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candi date debates because a debate cannot reasonably be
described as such an activity.!® Since sponsoring candi date
debates does not fall into these exceptions to the prohibition
of Section 441b(a), he contends that the clear intent of
Congress as expressed in that prohibition nust govern. Thus,
Nader argues, there is no anbiguity in the statute that would
permt the FEC, under the Chevron doctrine, to nmake policy
interstitially. Wiile disavowing any need to |ook at
| egislative history to clarify what Congress neant, Nader says
that nothing in that history supports the FEC s reading. And

so, Nader concludes, there is no gap in the statute on the

13 Congress clearly did intend to permt corporate

expendi tures, Nader says, at least for internal nonpartisan
voter registration and get-out-the-vote canpaigns. But it is
not enough, he argues, for the FEC sinply to say that debates
will "stinulate voter interest and that will |ead nore people to
register to vote or to vote." 44 Fed. Reg. 76,736 (1979).
Nationally tel evi sed debates serve predomnantly as "a critical
canpai gn showpiece for participating candidates." Nader
concedes that had Congress said that an exenption applies to
corporate expenditures for activities "such as" voter
regi stration, then the FEC woul d be in a stronger position. See
U.S. v. Haggar Apparel Co., 526 U S. 380, 387 (1999). But the
FECA contai ns no such | anguage.
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preci se question of whether corporate funds can be used to
finance el ectoral debates. 4

In the alternative, Nader argues that even under the
second stage of Chevron these regul ations should fail. Nader
maintains that the regulations cannot be a permssible
construction of the statute because they are inconsistent with
t he purposes of the Act. Nader alleges that the FECA seeks to
restrict the influence of corporate nonies in political
elections in order to protect the integrity of the el ectoral
system Since the debate regul ati ons i nstead pronote corporate
i nvol venent in political activity, they are not a reasonable
interpretation of the FECA

Final |y, Nader responds to t he common sense observati on
that these debate regul ati ons have been in place for nore than

twenty years, that they have governed nany well-publicized

14 Inafootnote in his appellate brief, Nader argues t hat
even if Congress did leave the FEC discretion to create
exceptions to the general prohibition on corporate fundi ng, such
a grant of discretion would violate the nondel egati on doctrine
as recently applied by the D.C. Crcuit. See Anerican Trucking
Ass'ns, Inc. v. EPA 175 F.3d 1027 (D.C. Cr. 1999), cert.
granted, Browner v. Anerican Trucking Ass'ns, Inc., 120 S. C.
2003 (2000). Such summary treatnent does not permt a reasoned
anal ysis and we disregard the argunent.
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debates, and that Congress never once intimated that the FEC
rules were contrary to its intention. Nader says that this
"sil ence" proves nothing: a busy Congress cannot be expected to
police every agency action; indeed, in 5 USC § 801(g)
Congress forbade the courts to infer any such intent fromits
sil ence. *®

The FEC responds that Nader's enphasis on the
narrowness of the exceptions in Section 441b(b)(2)(B) and
Section 431(9)(B)(ii) is msplaced: the debate regulations do
not interpret the scope of these exceptions, the FEC contends;
rather, they interpret what types of corporate disbursenents
count as “"contributions and expenditures" in the first

instance.® The FEC relies on asserted anbiguities in Section

15 5 US C 8 801(g) states: "If Congress does not enact

a joint resolution of disapproval under section 802 respecting
a rule, no court or agency may infer any intent of the Congress
fromany action or inaction of the Congress with regard to such
rule, related statute, or joint resolution of disapproval.”

16 Nader suggests in his brief that the FEC has conceded
in a prior proceeding that donations to debate staging
organi zati ons woul d constitute prohibited "contributions" absent
the "safe harbor" created by the debate regul ati ons. However,
the FEC opinion he cites sinply holds that donations to debate
staging organizations that do not neet the requirenents of
Section 110.13 constitute prohibited contributions to the
participating candidates, not that absent the regulations,
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441b as well as Section 431(9) to justify its policymaking
activity with regard to candi date debates. The general | anguage
of those sections, the FEC contends, says nothing i ndicating any
congressi onal consideration, nuch |less a clear congressiona
i ntent, about whether (or in what circunstances) sponsorship of
candi date debates should be treated as a "contribution" or

"expenditure,” which the FEC clains is the "preci se question at
issue” in this case. Since the general provisions |eave this
guestion open, the FEC argues that the FECA effectively
del egates that question to the policynmaking authority of the
agency. Moreover, the FEC suggests that its construction of the
statute is reasonable in three additional respects: first, the
narrow construction of the prohibitory |anguage of the Act
serves to protect First Amendnent interests otherw se

potentially inplicated by it; second, the construction of the

Act accords with Congressional intent as expressed in the

donations to any debate staging organization would necessarily
constitute wunlawful contributions. See FEC Statenent of
Reasons, In the Matter of Conmmission on Presidential Debates
(April 6, 1998) at 4. In other words, the FEC regul ations at
i ssue can reasonably be viewed as defining the scope of the
definitions of "contribution" and "expenditure" rather than
creating exceptions to their clear terns.
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| egislative record; and third, the debate regulations serve
pur poses akin to those served by the existing exceptions to the
statute's prohibitions. Thus the FEC insists that the debate
regul ati ons reflect a reasonable construction of the FECA that
i s due Chevron deference. Finally, the FEC al so points to the
fact that the debate regulations were submtted to Congress,
whi ch did not disapprove them and have been in force quite
publicly for twenty years.

Qur anal ysi s under Chevron begins with the question of
whet her the FECA statutory schene reveal s a cl ear congressi onal
intent to ban the particular activity of corporate sponsorship
of the debates as permtted under the regulations. W conclude
that several aspects of the statutory schene, rather than
i ndicating a clear congressional intent on the issue, in fact
foster anbiguity. As a primary matter, it is not clear on the
face of the definitions of "contribution" and "expendi ture" that
corporate disbursenments to nonpartisan debate staging
organi zations even fall within the scope of the Act's coverage
in the first instance. Section 441b bars corporate
contributions or expenditures "in connection w th any el ection,”
2 US. C 441b(a), including direct or indirect corporate

- 34-



paynments or gifts "to any candidate, canpaign committee, or

political party or organization." |d. 8§ 441b(b)(2). Section
431(9) defines "expenditures" as any paynents made "for the
pur pose of influencing any election for Federal office." I1d. §
431(9) (a) (i) . In neither case is it clear that corporate

di sbursenents to nonprofit debate staging organizations fall

within the anbit of the respective definitions, as such paynents

are not clearly "in connection with any election,” nor are they
clearly "indirect paynents . . . to any candidate," nor are they

clearly made "for the purpose of influencing any election for
Federal office." These inprecise definitional phrases display
the anbiguity present in the statutory schene. The Suprene
Court itself has observed (in a different context) that the
phrase, "for the purpose of influencing any election,"” is

anbi guous. See Buckley v. Valeo, 424 U S 1, 79-80 (1976). In

l'ight of this uncertainty, the statute taken as a whol e does not
express a clear congressional intent with respect to the precise
guestion at issue.

O her | anguage in the FECA rei nforces our finding that
the statute is anbiguous. First, that Congress intended to
del egate broad policymaking discretion to the FEC is confirned
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by the statutory charge that the FEC shall "formulate policy
under the Act." 2 U. S . C. 8§ 437. Congress also | odged a degree
of flexibility in the definitions of "contribution" and
"expenditure" in particular where it defined themto "include"
certain uses and phrased the exceptions to their general
prohi bitions as enunerating activities that the terns "shall not
include." See id. 8 441b. The Suprene Court has recogni zed an
element of flexibility in the term"include,” as it indicates
that "activities not specifically enunerated in that section may

nonet hel ess be enconpassed by it." FEC v. Massachusetts

Citizens For Life, Inc., 479 U S. 238, 246 (1986). Thus the

definitions are not only of uncertain scope but also enploy
| anguage suggestive of flexibility.

The | anguage and structure of the exceptions to the
prohi bitions also suggest anbiguity. The statutory phrase
"nonpartisan activity designed to encourage individuals to vote
or register to vote" at Section 431(9)(B)(ii) gives the
Conmi ssion sone |leeway to interpret the term™"activity” and to
deci de which activities so "encourage" people. In addition, the
statutory structure gives rise to a second question: how the
speci fic corporate funding prohibition and exception in Section
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441b(b)(2)(B) are meant to operate with the nore general
"“encouragi ng activity" provision of Section 431(9)(B)(ii). It
is unclear whether the specific provision trunps the earlier
"encouraging activity" exception by limting it and renovi ng any
| eeway i n the Conm ssion, as Nader contends, or whet her Congress
i ntended the two sections to work together and to provide sone
flexibility to the Conmission. |In light of these questions, we
find the statute is not clear onits face and rules of statutory
interpretation do not conpel any one particular answer to the
preci se question at issue.

Resort tothe |l egislative history, evenif appropriate,
fails to dispel this uncertainty and provide a clear
Congressional intent. W explain, beginning with the amendnents
Congress has nmade to the Act 1in response to judicial
devel opnents. Al though the | anguage of the statute i s seem ngly
broad, that |anguage has often been reviewed by courts in |ight
of constitutional constraints, that is, the First Amendnent

rights of those regulated. See United States v. C. 1.0, 335

U S 106, 123-24 (1948) (union political endorsenents directed
to uni on nenbers are not contributions or expenditure covered by
the predecessor of the Act); MXFL, 479 U S. at 249 (corporate
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comuni cati ons about candi dates that do not expressly advocate
the el ection or defeat of a clearly identified candi date); Mi ne

Right to Life Commttee, Inc. v. FEC 98 F.3d 1 (1st Gr. 1996)

(sanme), cert. denied, 552 U S. 810 (1997); difton v. FEC 114

F.3d 1309 (1st G r. 1997) (corporate voter gui des conparing the

positions of conpeting candi dates), cert. denied, 522 U S. 1108

(1998); Oloski v. FEC, 795 F.2d 156 (D.C. G r. 1986) (corporate

donations to picnic during which incunbent candi date addressed
constitutents).

These decisions, in turn, led Congress to anend the
original statute. As the FEC notes, the statute has changed
over tine so as to mesh nore snoothly with subsequent court
deci sions and other related statutes. The exceptions to the
prohi bition now set out in Section 441b(b) were added to the
predecessor of Section 441b in 1971 largely to codify earlier

court decisions. See, e.q., Pipefitters Local Union No. 562 v.

United States, 407 U. S. 385, 409-13, 421-27 (1972) (exception
all owi ng segregated political fund codified prior case |aw).
Congress then refined the exceptions in 1974, excepting
"nonpartisan activity designed to encourage individuals to vote
or to register to vote." See 2 U S C 8§ 431(9)(B)(ii).
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Finally, in 1976, Congress incorporated the prohibitions on
cor porat e expendi tures and t he concom t ant excepti ons previously
codified at 18 U S.C. 8 610 into the FECA with the enactnent of
Section 441b, which specifically excepted fromthe prohibition
on corporate expenditures the internal registration and get-out -
the-vote activities described earlier. See 2 USC 8
441b(b) (2) (B).

The FEC says that Congress illum nated how these
provisions were neant to work together in the legislative
hi story:

The conferees' intent with regard to the inter-
rel ati onshi p between sections [2 U.S.C. 431(9)(B)(ii)]
and [2 U S C 441b(b)(2)(B)] which permt such
activities as assisting eligible voters to register
and get to the polls, so long as these services are
made avail abl e without regard to the voter's political
preference, is the follow ng: these provisions should
be read together to permt corporations both to take
part in nonpartisan registration and get out the vote
activities that are not restricted to stockhol ders and
executive or admnistrative personnel, if such
activities are jointly sponsored by the corporation
and an organi zation that does not endorse candi dates
and are conducted by that organization; and to permt
corporations, on their own, to engage in such
activities restricted to executive or admnistrative
personnel and stockholders and their famlies. The
sanme rule, of course, applies to | abor organizations.
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H R Conf. Rep. No. 94-1057, at 63-64 (1976). | ndeed, a key
phrase in this legislative history indicates that Congress
intended to permt corporate funding of "such activities as"
assisting eligible voters. Once again, rather than collapsing
anbiguity, this legislative history confirns it.

Finally, although our conclusion that the debate
regul ati ons coi nci de with congressi onal intent woul d be the sane
in any event, we note that this view is consistent wth
Congress' s apparent acqui escence in the regulations under the
“report and wait" requirenents of the FECA. Nader's reliance on
the adnmonition against inferring any intent from Congress's
silence in5 U S C 8§ 801(g) is inappropriate, as that provision
is limted to proposed rules submitted to Congress under the
di sapproval nechanism established in 5 U S.C. 88 801 and 802,
and hence does not apply to regulations promul gated by the FEC
under 2 U.S.C. § 438(d) long before the enactnent of 5 U S. C 8§
801 in 1996. Moreover, this is not a situation of conplete
congressional inaction; the failure to disapprove of the

current debate regul ati ons takes on additional significance in
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light of Congress's rejection of the FEC s initial proposal.?’
Thus we concl ude that the FECA expresses no cl ear congressional
intent on the precise issue in this case -- the corporate
sponsorship of qualified debate stagi ng organi zati ons to defray
the costs of conducting candi dat e debat es.

Si nce we have determ ned that the FECA does not answer
t he preci se question at issue, the question thus becones whet her
the FEC s efforts in the debate regulations to pernmt such
corporate sponsorship, and to define the proper scope of
“contribution"” and "expenditure" as used by the Act, reflect a
perm ssi bl e construction of the statute. Under Chevron, absent
an unanbi guously expressed congressional intent on the precise
i ssue, the courts nust defer to the Conmmi ssion's construction if

it 1s reasonable and not inconsistent with the statute.

Duckworth v. Pratt & Witney, Inc., 152 F.3d 1, 5 (1st Grr.

1998). The debate regul ations at issue pass that test.

17 | ndeed, when the Senate rejected the initial proposal,
the floor statenments of the resolution's cosponsors indicated
that the Senate was concerned that the initial proposed
regul ations were too intrusive and burdensone on debate
sponsors, not too perm ssive in allow ng corporate sponsorship
of debates. See 125 Cong. Rec. 24,957-58 (1979) (statenents of
Sen. Pell and Sen. Hatfield).
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First, the debate regulations reflect a reasonable
under st andi ng of the purposes of the FECA, and in fact parall el
t he purposes of its express exceptions. |In 1979, the Comm ssi on
addressed the fundi ng and sponsorshi p of candi date debates in a
rul emaki ng. The Conmm ssion decided that since the legislative
policy behind the express exceptions was to permt corporations
and unions to fund activity directed to the general public to
encourage voter participation so long as the activity is
conducted primarily by a nonpartisan organi zation, "permtting
corporations and |abor organizations to donate funds to
nonprofit nonpartisan organi zations for [debate] staging is
consistent with congressional intent and policy." FEC

Expl anation and Justification, Funding and Sponsorship of

Federal Candidate Debates, 44 Fed. Req. 74,734, at 76,736

(1979); see also 44 Fed. Reg. 39, 348, at 39, 349. The Comm ssi on
concluded that "[t] he educational purposes" of a debate staged
by such nonpartisan organizations "is simlar to the purpose
underlying nonpartisan voter registration and get-out-the-vote
canpai gns. " Id. at 39, 348. "Unlike single candidate
appear ances, nonpartisan debates are designed to educate and
inform voters rather than to influence the nom nation or
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el ection of a particular candidate. Hence, funds received and
expended [by certain nonprofit organizations] to defray costs
incurred in staging nonpartisan public debates are not
consi dered contributions or expenditures under the Act." 1d.
Moreover, the FEC s debate regulations are in accord wth
congressional expectations as expressed in the legislative
hi story di scussed above. It is certainly within the purview of
agency discretion to accord respect to congressional intent as
reflected in the |legislative record.

Finally, the debate regul ations are not inconsistent
with the definitions of "contribution' and "expenditure"
provi ded by Section 441b. As the prohibition contained in
Section 441b did not specifically address corporate donations to
nonparti san tax exenpt organizations but rather addressed
paynents "to any candi date, canpaign conmttee, or politica
party or organization,"” the Comm ssion reasonably determ ned
that the prohibition need not apply to corporate disbursenents
to nonpartisan tax exenpt organi zations for the |imted purpose
of staging candi date debates. The Conm ssion's determ nations
that the prohibition was especially concerned wth "active
el ectioneering" to pronote a particular candidate and that
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sponsoring a nonparti san debate was not "active el ecti oneering"
were simlarly permssible. And the fact that the regul ations
all ow corporate contributions to candi date debates in order to
encourage voter participation in a fashion not expressly
permtted by the statute does not itself invalidate the
regul ation. "Agencies often are allowed through rul emaking to
regul ate beyond the express substantial directives of the
statute, so long as the statute is not contradicted.” difton,
114 F. 3d at 1312. Hence, the Conmission's views are not
unreasonabl e, nor are they inconsistent with the statute.

W note that Nader's interpretation of the FECAis al so
not unreasonable. He argues that the debates in fact pronote
t he canpaigns of those invited to participate. As am cus CPD
says, the goal of its debates "is to afford the nenbers of the
public an opportunity to sharpen their views, in a focused
debate format, of those candidates from anong whom the next
President and Vice President will be selected."?® |nsofar as
such debates have the primary effect of showasing the

candi daci es of those selected to participate, Nader reasonably

18 We acknowl edge with appreciation the amcus brief
submtted by the CPD
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concl udes that corporate funding of the debates m ght be viewed
as contributing in effect to the candidacies of the
participants. But Congress gave the choice as to the preferred
reasonable interpretation to the FEC, not to Nader. The task
for the reviewi ng court under Chevron is only to undertake the
narrow inquiry into whether the agency's construction is
sufficiently reasonable to be accepted by the review ng court.

The debate regul ations at issue do not contravene the
unanbi guousl y expressed i ntent of Congress, as reflected in the
FECA statutory scheme, but rather fall within the scope of the
pol i cymaki ng authority Congress del egated to the FEC under the
Act . Moreover, the regulations reflect a permissible
construction of the statute, indeed one that easily falls within
t he reasonabl e anbit of the statutory terns.

W reject Nader’s challenge and affirm the district
court judgnment dismssing his suit. So ordered. No costs are
awar ded.

Concurrence foll ows.
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TORRUELLA, Chief Judge, concurring. Although | agree

with the majority's affirmance of the district court's di sm ssal
of this action, | would not have reached the nerits of this
case, because | believe Ral ph Nader |acks standing for the
reasons stated herein. Even if Nader has standing, | would find
that there is no Article IIl case or controversy here, as
Nader's claimis noot at this point in the litigation.
| .
St andi ng doctri ne enbraces bot h consti tutional mandates

and prudential considerations.® See Allen v. Wight, 468 U. S

! Because | find that Nader |acks the constitutional
requirenents for standing, | have not addressed the issue of
prudential standing. However, a plaintiff generally has

prudential standing under 8 10(a) of the APA when his interest
is "arguably" within the "zone of interests to be protected or
regul ated by the statue in question.” National Cedit Union
Admin. v. First Nat'l Bank & Trust Co., 522 U. S. 479, 489 (1998)
(quoting Assoc. of Data Processing Serv. Ogs., 397 U S. 150,
153). Gven that this section of the FECA is designed to
prevent corruption in canpaign finance, see, e.qg., FEC v.
National Right to Wrk GComm, 459 U. S 197, 209 (1982), and that
Nader challenges it not based on corruption per se, but because
it provides additional advantages to his conpetitors, his injury
at first blush lies outside the statutory zone of protection.

The fact that Nader personally is concerned with corruption in
politics is particularly irrelevant to the standing question.
See Lujan v. Defenders of Wldlife, 504 U S. 555, 573-74 (1992)
("[A] citizen's interest in proper application of the
Constitution and laws . . . does not state an Article Ill case
or controversy."); United States v. AVX Corp., 962 F.2d 108, 114
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737, 751 (1983). Wen a plaintiff lacks standing in a
constitutional sense, this Court |acks jurisdiction under
Article Ill. See Warth v. Seldin, 422 U S. 490, 498-99 (1975).
The constitutional conponent of standing derived from Article
1l requires that "a plaintiff . . . allege personal injury
fairly traceable to the defendant's allegedly unlawful conduct
and likely to be redressed by the requested relief.” A len, 468
UsS at 751. In other words, the plaintiff nmust show (1)
"actual or threatened injury as a result of the defendant's
putatively illegal conduct,” (2) "that the injury may fairly be
traced to the challenged action,” and (3) "that a favorable

decision will redress the injury.” Vote Choice Inc. .

D Stefano, 4 F.3d 26, 36 (1st Gr. 1993). Al t hough these

concepts are admttedly "not susceptible of precise definition,"

(st Gr. 1993) ("A nere interest in an event--no nmatter how
passionate or sincere the interest and no matter how charged
with public inport the event--will not substitute for an actual
injury.").

Furthernore, to the extent the district court viewed the
prudential analysis as considerations "weighing" in Nader's

favor, the court nmade an error of law. If the plaintiff fails
to neet the constitutional standing guidelines, no assessnent of
his personal concern can create an Article 1Il case or
controversy. See Lujan v. Defenders of WIdlife, 504 U S. at
560-61 (three elenments are the "irreducible constitutional
m ni muni') .
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Allen, 468 U. S. at 751, our case |aw has provided a sufficient

outline of the standing map to address this petitioner.

The extent and type of injury required for
constitutional standing is not easily defined. It nmust at the
very least be "distinct and pal pable,"” id. (quoting Q adstone,

Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979)), and

not "abstract," "conjectural," or "hypothetical,"” id. (quoting

Los Angeles v. Lyons, 461 U S. 95, 101-102 (1983); O Shea v.
Littleton, 414 U S. 488, 494 (1974)). As | read his claim
Nader asserts two distinct theories of injury. First, he clains
an injury derived fromthe "coercive choice" potentially posed
by the allegedly illegal debate regulations. According to

Nader, if he is invited to participate in the debates, he wll

be forced into a Hobbesian choice: either conpromse of his
corporate watchdog platformor |oss of an inportant avenue for
communi cat i on. Second, Nader clainms injury as a political
conpetitor: opponents invited to the debate benefit directly
fromallegedly illegal corporate sponsorship.

The problemwith the majority approach, as | see it,
Is that the majority found standi ng here by col | apsi ng these two
very separate theories. |If he had been invited to the debate,
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Nader may i ndeed have faced a choi ce bet ween accepting corporate
sponsorship and |l osing free national exposure. However, as he
was not invited to the debate, he did not face this choice; he
cannot be injured by any coercive effect it mght have had, or
by any strategic changes to his canpaign such a choice m ght
entail. Likewise, it is surely true that Nader was at a
conpetitive di sadvant age because his opponents participated in
t he debates. He may have had to alter his strategy to cope with
the free air tine that they receive. However, to the extent
t hat Nader faces this problem it is because he is a political
conpetitor, not because he faces a coerced choi ce under the Vote
Choi ce anal ysis; his unwillingness to participate in the debates
if invited did not affect Nader's response to this free air
tinme. And as | discuss below, his injury as a political
conpetitor is not traceable to the challenged regulations
because he cannot show that the debates |ikely would not occur

wi t hout the corporate sponsorship.?2

2 Thr oughout, the majority exam nes Nader's situation in
June, when this lawsuit was filed, under the assunption that
standing is neasured only at the tine of filing. Al though sone
cases hold that standing is only neasured at that tinme, other
cases point in the opposite direction, i.e., that a petitioner
nmust retain standing throughout the litigation, See, e.q.
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A

| began by addressing the "coerced choice" theory.

Relying on Vote Choice, Nader clains that the allegedly

i mperm ssi ble regulation coercively inpacted the strategy and

conduct of his presidential canpaign. In Vote Choice, Elizabeth

Leonard, a Rhode Island gubernatorial candidate, challenged a

set of state canpaign finance laws that: (i) required candi dates

Powder Ri ver Basin Resource Council v. Babbitt, 54 F.3d 1477,
1485 (10th Gr. 1995). Such a conclusion would seriously
conplicate the majority's approach; far before oral argunent it
was quite clear that Nader would not receive an invitation to
the debate, and thus his canpaign strategy was determ ned
wi t hout any influence of a potential choice.

Al t hough the majority suggests that Powder River no | onger
provides any authority because of the Suprene Court's
intervening decision in Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 120 S. . 693 (2000), | note that
al though the Court described standing as "[t]he requisite
personal interest that nust exist at the comencenent of the

litigation," id. at 709, it also did "not license courts to
retain jurisdiction over cases in which one or both parties
plainly lacks a continuing interest," id. at 710. Friends of

the Earth thus distinguished standing from nootness, but
primarily to indicate that because the nootness anal ysis occurs
at the end of litigation, there are inportant differences
between the two doctrines. See id. M point here, which is
supported by Powder River and not directly contradicted by
Friends of the Earth, is that when standing di sappears in the
early stages of litigation, we should perhaps dismss for |ack
of standing even if it may have existed at the tinme of the
conpl ai nt ..
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upon declaring their candidacy to make an irrevocabl e el ection
whet her to use public funds; (ii) forced candi dates electing to
use public funds to sign an irrevocable pledge to abide by
various terns and conditions of the fund grant; and (iii)
created significant differencesinlegally allowed contributions
bet ween t hose who accepted and those who did not accept public
funding (a so-called "contribution cap gap”"). Al though Leonard
had not accepted the public funding and never actually faced a
publicly funded opponent, we found that she retained standing to
chal | enge the public funding provisions. W reasoned that "when
decl aring her candidacy, Leonard had to make an irrevocable

commtnent” as to her use of public funding. Vote Choice, 4

F.3d at 36-37. As a result, she had to plan her canpaign
strategy based on the possibility that her opponent (perhaps an
undecl ared one) would nake the opposite choice; "the coerced
choi ce between public and private financing col ored her canpai gn
strategy from the outset.” 1d. W concluded that "such an
I npact on the strategy and conduct of an office-seeker's
political canpaign constitutes an injury of a kind sufficient to

confer standing. See id.
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Nader argues, and the mmjority agrees, that the
allegedly illegal corporate contributions to the debate
organi zing entity create a coercive choice of the type in Vote
Choice, and thus standing foll ows. However, there is an

i mportant distinction between the two situations. Vote Choice

did not grant Leonard standing sinply because of the benefits
given to her publicly funded opponents under Rhode 1Island
canpai gn finance law. To do so woul d have prem sed standi ng on
Leonard's injury as a political conpetitor; that is, it would
have found injury due to the additional benefits accrued by her
opponents. Such a theory may be viable here, and | discuss it

bel ow. Vote Choi ce, however, prem sed standing on the fact that

Leonard's choi ce not to accept such benefits shaped her strategy
t hroughout the race. In other words, because Rhode |sland
provi ded al | egedly unl awful incentives to accept public funding,
a candidate could challenge those incentives even if they did
not ultimately rely on them But in the present case, Nader was
not coerced into making this choice — in fact, he has been
saved fromcoercion by the | ack of sufficient public support to
nmeet the threshold set by the Comm ssion on Public Debates (the
"CPD'). Unlike Leonard, whose canpai gn strategy was altered by
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an irrevocabl e choice nade at the start of her canpai gn, Nader
never faced such a dil emm. If he had, | would have found

st andi ng under Vot e Choice.

However, the majority finds potential coercion even
when none actually exists. In ny view, by creating a present
harm from the possibility of a future one, they dangerously
expand our standing jurisprudence. The nmajority begins with the
theory that because Nader has chosen not to accept corporate
contributions, he was barred fromthe debates at the tine the
CPD accepted corporate donations, whether he proved ultimtely
eligible or not. If the debates were not funded by
corporations, however, Nader woul d have been able and willing to
participate if he had been invited. This seens plausible to ne.
However, the mgjority continues, this "threat" of being forced
to decline a debate invitation in the future "had a pal pabl e and
I mredi ate i npact on [ Nader' s] canpaign strategy and
expendi tures,” nanely that Nader spent "nore on advertising than
he woul d [have] if there remained a chance that he coul d appear
in the debate.” | agree wth the mgjority that it is not
generally proper for this institution "to second-guess a
candi date's reasonable assessnent of his own canpaign.”
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However, | amnot willing to grant a petitioner seeking standing
free reign to allege changes in strategy forced only by the
possibility of future events. Much as our standing
jurisprudence requires the injury to be "distinct and pal pabl e, "
Allen, 468 U S. at 751, | believe that a strategi c harm argued

under Vote Choice nust be nore than a nere potentiality. And

unlike the majority, | find something "inprobable"” about the
proposition that a threatened choice three nonths in the future
i npacted Nader's strategy at the tinme of the conplaint.

Let ne expand. |In June of 2000, at the tinme he filed
this conplaint, Nader admittedly failed to neet the eligibility
requi renments set by the CPD in January of 2000.3 Specifically,
he had not reached the 15% popul ar opinion threshol d, although
sonme polls had himin the 6 %range. See Frank Newport, Gallup

News Service, Poll Releases (October 23, 2000), available at

http://ww. gal | up. com pol |/ rel eases/ pr001023. asp. In June,

Nader's potential strategies were thus either to attenpt to

3 These eligibility requirenments were: (i) constitutional
eligibility; (ii) appearance on a sufficient nunber of state
ballots to achieve an Electoral College mpjority; and (iii) a
| evel of support exceeding 15% according to najor national
polls. See Joint Appendi x 174-76.
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reach the 15% threshold, so that he would be eligible for the
free exposure of the debates, or not to attenpt to reach the 15%
t hreshol d. However, given that he was running for President of

the United States, the | atter choi ce does not seema vi abl e one
— whether or not he received a debate invitation. Mor eover,

Nader has never asserted that, because he would not accept a
debate invitation under any circunstances, he resigned hinself

to a failed canpai gn that woul d never reach the 15% nark.

Even ignoring the infirmties of this theory of
strategic inpact, | note that Nader has not alleged that his
canpai gn strategy was so affected by the potential choice which
he faced. Hs main brief nerely asserts that "Nader and his
organi zati onal supporters have been forced to adjust their

canpai gn strategy to conpensate for the benefits conferred upon

Nader's conpetitors by the Debate Regul ati ons" (enphasi s added).
In Nader's reply brief, he explains the strategic i npact of the
regulations in slightly nore detail: "Nader has been forced to
spend nore of his canpaign's noney on advertising in order to
overcone the free television tinme that candi dates Bush and Core
have and will continue to receive as debate participants.” In
this regard, Nader is correct: the fact that his opponents will
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participate in the debates and that he will not (either because
he is not invited or because he chooses not to) neans he wl|
have to spend additional advertising funds to match their free
television tine. However, Nader's phrasing indicates that the
strategic i npact of the debate regulations, in his mnd, is only
related to the receipt of illegal (according to him noney by
hi s opponents. Nader says nothing about planning for the
possibility of receiving free debate time; he has apparently
assuned that he wll not conpete and forned his canpaign
strategy based on that assunption. This is very different from

the strategic inpact proposed by the mgjority, and it is also

foreign to our analysis in Vote Choice. At base, Nader is
claimng injury as a political conpetitor; the mjority's
attenpt to dress it as a future choice with a present strategic
I mpact is msguided and not supported by either appellant's
brief or their approach at oral argunent. Furthernore, unlike

in Vote Choice, the district court here failed to nake clear

findings of strategy, sinply noting that appellants had all eged

a strategic harm See Becker v. FEC, No. 00-11192-PBS, at 14
(D. Mass., Septenber 1, 2000). Even if it is inappropriate for
a court to evaluate the actual inpact of a choice on a
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candidate's strategy, and even if a court should accept the
candi date's assessnent of the inpact at face value with hardly
any inquiry, we need not prem se injury on a supposed strategic
i mpact not even argued by the petitioner.

In short, | find that theoretical injury caused by
potential future choices is the type of injury the Suprene Court

warned against in Lujan. |In Berner v. Delahanty, 129 F.3d 20

(1st Gr. 1997), we noted specific hurdles for abstract harns
such as this:

The [Supreme] Court placed a special gloss
on cases in which a party seeks exclusively
injunctive or declaratory relief. In such
purlieus, standing inheres only if the
conpl ai nant can show that he has suffered
(or has been threatened wth) "an invasion
of alegally protected interest which is

concrete and particularized," Lujan, 504
US at 560, together with "a sufficient
|'i keli hood that he will again be wonged in
a significant way," Lyons, 461 U S at 111.
In other words, the conplainant nust
establish that the feared harmis "actual or
I mMm nent, not conjectural or hypothetical."
Lujan, 504 U S at 560. It bears noting
that the i nm nence concept, while admttedly
far reaching, is bounded by its Article |11
pur pose: "to ensure that the alleged injury
I's not too speculative." |d. at 564 n. 2.

| do not find that Nader has made a sufficient showing of a
"concrete and particul arized" injury; the unfocused "threat" of
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a coerced choice sonetine hence is nmuch |ike the overly

specul ative "'sonme day' intentions" that the Suprene Court found

| acking in Lujan. 1d. at 564.

The probl em of abstractness and |ack of inmnence is
further reveal ed by the opening the majority creates for future
litigants. Because the majority analysis places its present

harmin the possibility of a future choice, anyone that could

face the future choice nmust have the sane injury. No | anguage
in the majority necessarily restricts this to candidates with a
significant chance of facing the future choice; presunably, the
possibility of this choice affected Nader's strategy prior to
June. It theoretically could have altered his decision even to
enter the race. In expanding standing to Nader here, the
majority grants standing to any political entrant to chall enge

any el ection regulation to which they m ght soneday be subject.*

4 Al though the majority contends that its holding is
"nowhere near so broad" as | have suggested, | am unconvi nced.
Their basic point is that potential choices in the future can
alter strategy today, and that forced changes in strategy today
can neet the injury requirenent for standing. | see no clear
way of distinguishing Nader's "pl ausi bl e" hope that he woul d be
invited to the debates "at a definite date" in the future, from
perhaps slightly | ess plausible (but still possible) hopes that
may occur at a nore distant tine.
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B

Nader's second theory of standing is not based on the
strat egi ¢ under pi nnings of his own canpai gn, but on the theory
that the corporate contributions to the CPD inpermssibly help
his conpetitors, essentially providing Gore and Bush wth
I nexpensi ve access to extensive nedi a coverage. The theory that
a political conpetitor incurs injury because of an i nperm ssible
benefit to his opponent is prem sed on a |ine of cases granting

standing to economc conpetitors. See, e.qg., Jdarke V.

Securities Indus. Ass'n, 479 U.S. 308, 403 (1987).

Courts have, however, been reluctant to adopt this
"political competitor" theory of standing, not so much because
the injury faced by a plaintiff is not a real one, but because
that injury generally cannot be traced to the challenged

regul ation, nor is the injury wusually redressable by

For exanple, Nader is running for President. Presumably,
| ssues affecting the President of the United States informhis
decision to run, which is undoubtedly part and parcel of his
canpai gn strategy. Yet | doubt very nuch that the majority
woul d grant Nader standing to chall enge, say, the cal cul ati on of
the presidential salary, sinply because he nmay potentially be
subject toits dictates. However, | believe that the mgjority's
t heory of standing would require themto do so if Nader asserted
t hat such issues altered his current canpai gn strategy.
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i nval i dating the regul ation. Three cases pursued by m nor party
candi date Lenora Ful ani indicate the contours of this standing

doctrine. |In Fulani v. League of Wnen Voters Educ. Fund, 882

F.2d 621 (2d Cr. 1989), the Second G rcuit found that Fulan

had standi ng to chal | enge the tax-exenpt status of the League of
VWnmen Voters. Ful ani clainmed that the League's refusal to
i nclude her in debates deprived her of critical mnmedia exposure
and conpetitive advantage, as well as the opportunity to
communi cate her political ideas to the electorate. The court
found that:

[ T]he | oss of conpetitive advantage fl ow ng
from the League's exclusion of Fulani from
t he national debates constitutes sufficient
"injury" for standi ng purposes, because such
| oss pal pably inpaired Fulani's ability to
conpete on an equal footing wth other
significant presidential candidates. To
hol d otherwi se would tend to dimnish the
I mport of depriving a serious candidate for
public office of the opportunity to conpete
equally for votes in an election, and would
inmply that such a candidate could never
chal l enge the conduct of the offending
agency or party.

Ful ani_ v. League, 882 F.2d at 626. The Second G rcuit then
found that the other prerequisites for standing were net,

because renoving the League's not-for-profit status would end
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the League's ability to sponsor debates, and probably woul d have
neant the absence of any debates in the 1988 canpai gn season.

In Fulani v. Brady, 935 F.2d 1324 (D.C. Gr. 1991) and

Ful ani_ v. Bentsen, 35 F.3d 49 (2d Cr. 1994), both the Second
and the D.C. Grcuits cut back on this approach, in cases nore

nearly mrroring our owmn. In Fulani v. Brady, Fulani sought

standing to chal |l enge the tax-exenpt status of the CPD based on
its decision that she | acked a realistic chance of being el ected
President, and its concordant refusal to invite her to the 1988
presidential debates. The D.C. Grcuit focused its inquiry on
the fact that Ful ani was chal l engi ng a tax exenption, and noted
strong judicial precedent against the ability to chall enge the
tax treatnent of a conpetitor. Seeid. at 1327. |In particular,
Ful ani coul d not neet the standing requirenents of traceability
and redressability: first, many factors beyond the tax-exenpt
status of the CPD were influential in excluding Fulani fromthe
debat es; second, revocation of the tax-exenpt status of the CPD
woul d not necessarily have any inpact on the purportedly unfair
provi sion of nmedia coverage to the major party candi dates. See
id. at 1328-29. Al t hough Nader is not challenging a tax
exenption, his claim is once renoved because it does not
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chall enge the entity hosting the debate (the CPD) but that
entity's source of funds. At best, a Nader victory here could
require the CPD to find other sources of funds; it would not
necessarily reduce his opponent's tel evision exposure, nor would
it likely cancel the debates.

In Ful ani_ v. Bentsen, Fulani again challenged the tax
status of the League. However, the Second G rcuit, noting that
t he debate in question was co-sponsored by CNN, refused to find
injury based on "the alleged increnmental advantage accorded
participants in debates in which the League plays a sponsoring
role." 1d. at 52-53. In other words, the fact that Fulani's
conpetitors mght benefit from the accouternents of League
sponsorship was insufficient to create standing. Simlarly, the
fact that Nader's conpetitors may gain increnental advantages
through their association wth corporate sponsors is an
I nsufficient basis for standing, given that a decision by this
Court will have little or no inpact on the exposure they gain
due to the debate.

Moreover, the Second Grcuit has indicated that for a
plaintiff to gain standing as a political conpetitor, he nust
"personally conpete in the sane arena with the sane party to
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whom the governnment has bestowed the assertedly illegal

benefit." In re United States Catholic Conference, 885 F.2d

1020, 1029 (2d Cir. 1989). In this case, the benefit has
per haps been conferred upon the sponsoring corporations, who at
the nost are allowed to further their political viewoint by
sponsoring a two-person debate, and at |east are given
additional air-tinme for their beer and pretzels. Perhaps the
benefit has been conferred upon CPD, the entity which receives
the allegedly illegal contributions. Nader woul d argue that
Gore and Bush receive the unlawful benefit, and that as their
conpetitor he has standing. However, Fulani v. Bentsen
explicitly refused to extend the conpetitive standing rule to
enconpass this renoved |evel of conpetition. 1d. at 54 ("W

decline to extend the rule of Catholic Conference to enconpass

not only a plaintiff's conpetitors in a defined arena, but al so
any entity that provides a tangential benefit to those
conpetitors.”). Nader does conpete with Bush and Gore, who nmay
or may not have received tangential benefits from corporate
sponsorship of the debates; however, | fear that expanding
conpetitor standing to this extent gives plaintiffs the ability
to challenge a host of regulations that, while undoubtedly
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havi ng i ncidental beneficial effects on their conpetitors, are

not traceable to a concrete, particularized harm See Catholic

Conf erence, 885 F. 2d at 1028; see also Gottlieb v. FEC, 143 F. 3d

618, 621 (D.C. G r. 1998) (Ameri PAC coul d not chal | enge mat chi ng
funds received by the dinton canpai gn, because it was never in
a position to receive such matching funds itself).
C

The majority rues the fact that this analysis "leads
to the result that no candidate could ever challenge the FEC
regul ati ons i n question here, regardl ess of howlikely he or she
was to be invited to the debate.” First, | dispute this
prem se. Although no candidate may be able to challenge the
regul ati ons under a political conpetitor theory of standing, it
Is certainly possible that a candi date woul d have st andi ng under

the Vote Choice theory, if he or she actually faced a coerced

choi ce. | f Nader had reached the 15% mark, been invited to
debate, and then refused to do so, | would be tenpted to find
standi ng here. Al CGore or George W Bush could potentially have
chal l enged the regulations as well. Furt hernore, under the
conpetitor theory, a rival debate organization or a potenti al
non-corporate sponsor that «could not afford the CPD s
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sponsorship prices mght have successfully defended their
standi ng as an econom c conpetitor. In any event, even in the

majority's refusal to read Vote Choice as inplying that "the

regul ati ons mght effectively be i mune fromjudicial review"
the mapjority admts that the fact that the plaintiff mght be
the best person to have standing does not in itself give them

standing. See Valley Forge Christian Coll. v. Anericans United

for the Separation of Church and State, Inc., 454 U S. 464, 489

(1982).

| do not doubt "the powerful beneficial effect that
mass nedia exposure can have today on the candidacy of a
signi ficant aspirant seeking national political office.” Fulan
v. League, 882 F.2d at 626. But this effect alone is
insufficient to confer standing on such an aspirant sinply
because his claimis related to this mass nedi a exposure.

.

The majority gives short shrift to the question of
noot ness, stating conclusively that "this sort of case qualifies
for the exception to nootness for disputes 'capable of
repetition, yet evading review.'" | have no quarrel with the
claim that this case is capable of repetition: under the
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majority's theory of standing, in fact, it is all too capabl e of
repetition as any candidate or potential candidate could claim
that their strategy is affected by the potential that they wll
be subject to a choice down the canpaign trail

The Suprene Court has i ndicated that el ecti on cases are

particularly privy to this nootness exception. See Storer v.

Brown, 415 U. S. 724, 737 n.8; Rosario v. Rockefeller, 410 U. S

752, 756 n.5 (1973); Dunn v. Blunstein, 405 U S 330, 333 n.2
(1972); Moore v. Qgilvie, 394 U S. 814, 816 (1969). However,
all of these cases involved burdens placed on candi dates or
voters in order for themto participate in the el ection process,
an inherently time-sensitive issue.®> For exanple, in Storer,
petitioners chall enged ball ot access and nom nati on procedures
necessarily occurring between the primary and the general

election. See id. at 726-28; see also Rockefeller, 410 U. S. at

752-56 (simlar issue). Dunn involved a challenge to state

5 In addition, these election exceptions to npotness
i nvol ved First Amendnent constitutional challenges, an area
af forded special treatnent by the Court's standi ng and noot ness
jurisprudence. See, e.g., Rust v. Sullivan, 500 U S. 173 (1991)
In contrast, Nader does not raise a First Arendnent chal | enge of
any sort, but sinply challenges the legality of FEC regul ati ons.
The majority recognizes this distinction, but chooses to rely
upon it to find an exception here.
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resi dency requi renments which a woul d-be voter m ght not be able
to challenge until just before the election, and which woul d
wi thout the exception beconme noot immediately after the
el ection. See id. at 333-34. In Fulani v. League, Fulani's
standing arose only at the tine she was not invited to the
debat es, which neant that not enough tine remained to litigate
prior to the debates being held. See id. at 628. It is ironic
that the very rationale which the najority used to grant Nader
standing should now (I believe) lead them to find nootness.
Under the majority's new standing jurisprudence, Nader could
have brought his suit at any tine after announci ng hi s candi dacy
and possibly before doing so. A future petitioner who faces
this same strategic problemwll have anple tine to sue in a
manner so that we can redress his injury if appropriate.

Mor eover, the procedural history of this case indicates
that future cases in which standing arises wll not necessarily
evade our review. Nader's conplaint was filed on June 29, 2000.
However, oral argunment was not until six weeks |later, on August
14, 2000. The argunent was del ayed by both the recusal of the
original assigned judge and by at | east one unopposed notion to
extend tine (made by the FEC). Al t hough the district court

-67-



i ssued its Menorandumand Order rel atively quickly, on Septenber
1, 2000, two nore weeks passed until a final judgnent was
entered on Septenber 18, 2000. This Court granted expedited
review and oral argunents were heard on GCctober 5, 2000.
Al t hough we have not issued our opinion until now, we certainly
could have done so with nore alacrity if it had proved
necessary. G ven the procedural history of this case, it can
hardly be said that an Article |1l case or controversy on the
i ssues raised would not be capable of full litigation and
appel late review in a sufficient time to prevent nopotness.

Thi s case shoul d never have reached the nerits of the
chal l enge to the FEC regul ation. Nader | acked standing, either
because his injury was hypothetical, or because his injury,
al t hough potentially real, was not traceable to the chall enged
regul ations and not redressable by the invalidation of the
chal | enged regul ations. Mreover, by the tinme the litigation
reached this court, Nader's harm had becone noot. Although I
agree wwth the magjority that this appeal should be di smssed, |

woul d not have reached the nerits.
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